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Dr. George Beto Opinion No. C-309
Director ‘ &
Department of Corrections Re: Whether the order of Crimin-
Huntsville, Texas al District Court No. 4 of

Harris County crediting the

gsentence of an inmate of the

Texas Department of Correc-

tions under Article 768, C.
Dear Dr. Beto: C.P. is8 a valid order.

Your letter of July 30, 1964, requesting an opinion
by this office reads:

"In the Criminal District Court No. &4
of Harris County, Texas, at the November
1963 Term, on November 18, 1963, in Cause
No. 106979, Lawrence P, Schmideberg was
convicted of the offense of theft and his
punishment was assessed at three years. On
the same day, he was sentenced for not less
than two nor more than three years and gave
notice of appeal, perfected his appeal, and
appealed his case to the Court of Crimlnal
Appeals. The Court of Criminal Appeals af-
firmed the conviction and the date of the
Mandate is May 1, 1964. On May. 25, 1964,
Schmideberg was recelved at the Texas Depart-
ment of Corrections, on commitment papers ls-
~sued in the above cause.

"On June 17, 1964, we received certified
copy of an order entered by Judge A. H.
Krichamer on June 11, 1964, ordering that
the above named Defendant be given credlt
on his sentence of the time from August 18,
1963, to May 1, 1964, for time spent in jall
pendlng appeal.

L

L] * L]

"In view of the fact that Article 768 C.
C.P. authorizes the Court to glve the De-
fendant credit for tlme spent in jall pending
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reads:

appeal, and the fact that the inmate waep re-
celved by the Texas Department of Correctlons
on May 25, 1964, 1s the order of Judge Krich-
amer under date June 11, 1964, a valid credit
on the sentence of the inmate?"

The order of Judge A, H., Krichamer reads:

"on this the 1lth day of June, A.D. 1964,
it belng called to the attentlion of the court
that the defendant in the above styled cause
wag not glven credit for the time he had re-
mained in jall pending appeal herein to the
Court of Criminal Appeals of the State of
Texas, August 18, 1963, to May 1, 1964, which
has been the intentlion of thls Court:

"It is therefore ordered, adjudged, and
decreed by the Court that the sentence 1in
Cause 106979, The State of Texas vs. Lawrence
P. Schmideberg, begin as of August 18, 1963,

"The Clerk 1s here ordered to attach this
order to the original sentence and forward a
certified copy to the authorlties of the Texas
Department of Corrections to be made a part
of the commitment now in their hands."

Article 768 of Vernon's Code of Criminal Procedure

"If a new trial is not granted, nor Judg-
ment arrested in felony cases, the sentence
shall be pronounced in the presence of the de-
fendant at any time after the expiratlion of
the time allowed for making the motion for a
new trial or the motlion in arrest of Judgment;
E;pvided that in all criminal cases the Judge
of the court in which defendant was8 convicted
may, within his discretion, give the defendant
creaIE on his sentence rfor the time, or any
part thereol, which Balid delendant has spent

T EIs

In Jail In sald cause, from the time o

arrest and coniinement until his sentence by
The trall court; and provided further, that
1in all cases where tThe delendant hasg been
Trled for any violatlon ol the laws ol the
State of Texas, and has been convicted and
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has appealed from sald judgment and/or sen-
tence of conviction, and where sald cause
hias been alfirmed by the Court ol Criminal
Appeals, and after receipt ol the mandate
by the clerk of the trlal court, the Judge
8 authorized to again call sald defendant
before him; and if, pending appeal, the de-
Tendant has not made bond or entered 1nto
recognizance and has remained in Jall pend-
Ing the time of such appeal, sald trlal Judge
gg% then in hls discretlon re-sentence the -
eéfendant, and may subtract from the origi-

nal sentence pronounced upon the def'endant,
tThe length ol time the Eegendant“has lain in

_ gail %ending such appeal; provlided, however,
a 1€ provigions o is Act shall not ap-

ply after conviction and sentence in felony

cases in which bond or recognizance 1s not
permitted by law." (Emphasis added)

The Honorable Arnold H., Krichamer, Judge, Criminal
District Court No. 4 of Harris County, Texas, had advised us by
letter that 1t was the intent of the Judge to grant Defendant
credit on his sentence for Jjall time pending trial and sentence
from August 18, 1963, to November 18, 1963, and for ﬂail time
pending appeal from November 18, 1963, to May 1, 1964,

It 1s within the discretion of the trial judge in a
proper case to:

(1) Give the defendant credit on his sentence for
time spent in jail from the time of his arreat and confinement
untlil his sentence, and further

(2) Subtract from the original sentence the time
lain in jail pending appeal., The statute 1s speciflc in re-
quiring the trial judge to "again call sald defendant before
him" and then "re-sentence the defendant” and at that time sub-
tract from the original sentence time lain in Jail pending ap-

The Judge did not specifically follow the statute.
However, he may do so at this late date.

Under Article 768 of Vernon's Code of Criminal Pro-
cedure, it is within the discretion of the trial Judge to glve
the defendant credit on his sentence for the time spent in jall,
both before and after trial. It 1s our opinlon that if the
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trial Judge will recall the defendant before him and re-sen-
tence him he may, in his discretlon, provide therein that the
defendant be given credit for time spent in Jail.

SUMMARY

The Crder of Criminal District Court
No. 4 of Harris County, Texas, crediting
the sentence of an inmate of the Texas
Department of Corrections under Article
768, C.C,P., 18 not a valid order. How-
ever, the Judge may recall the defendant
and re-sentence him and therein glve the
defendant credlt on his sentence for the
time he spent 1in jall.
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